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I.

INTRODUCTION

Today health care providers and insurers increasingly find that some health care practices
implicate serious moral concerns. Social, legal and medical developments involving surgical and
chemical [RU-486, Preven (the “morning after pill”)] abortion, contraception, euthanasia, withdrawal
of treatment or feeding on futility of treatment grounds, assisted suicide, blood transfusions, organ
transplants, human subject research, sex-change surgery, embryonic stem cell research, cloning, preimplantation genetic screening, vaccinations, autopsies and mandated health care insurance coverage
laws have put health care providers, health care insurers, medical researchers and health care
insurance plan participants in the vortex of some of society's most controversial moral dilemmas and
“breath-taking” decisions.
At the same time, there is increasing legal and professional pressure on health care providers
to put aside their moral beliefs in order to facilitate convenient access to these procedures. Deeply
held moral or religious beliefs are seen as obstacles in the path of unlimited access to the new
technologies for all who desire them. Health care workers are facing the possibility of their
professional opportunities being limited when their moral convictions conflict with these so-called
“health care mandates.”
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For example, Wisconsin pharmacist Neil Noesen was reprimanded by the Wisconsin
Pharmacy Examining Board (WPEB) for refusing to sell contraceptives. Despite the fact that Article
I, § 18 of the Wisconsin Constitution forbids the state “from any control of, or interference with, the
rights of conscience,” the Wisconsin Department of Regulation and Licensing initiated disciplinary
proceedings against Mr. Noesen because, as a Catholic, he refused to fill the prescription or to transfer
it to a pharmacy that would. The Wisconsin Department of Regulation and Licensing charged Noesen
with engaging in pharmacy practice “which constitutes a danger to the health welfare, or safety of
patient or public” and a refusal “to render professional services to a person because of race, color, sex,
religion or age.”2 As part of its Law of Life Project, CLS’ Center for Law and Religious Freedom
defended Mr. Noesen in the administrative proceedings against him. The WPEB eventually found that
Noesen did have a right of conscience but did not exercise it in a reasonable manner. 3 Efforts to enact
a health care right of conscience act to protect pharmacists have to date failed in Wisconsin. Indeed,
Wisconsin’s governor in 2005 vetoed a bill that would have expanded health care rights of conscience
for other health care providers.4 Considering the failure of the legislative attempts to protect rights of
conscience, judicial protection of these constitutional rights is the only remaining recourse in
Wisconsin.
Mr. Noesen is not alone in his plight. In Alaska, the state supreme court has opined that
private hospitals receiving state or federal funds must make their surgical suites available for the
performance of elective abortions, due to their having become (according to state constitutional law)
“quasi-public” institutions upon receipt of such funds. While the Court has not yet been directly
presented with the question of whether religiously affiliated hospitals are encompassed by the ruling,
statements in the opinion suggest that the ruling does apply to such hospitals.5
In Texas, a jury found a private hospital liable for an excess of $42 million for
disregarding parental objections and providing life-sustaining care to an infant born after twentythree weeks of gestation. The appellate court overruled the judgment of the trial court and the
Supreme Court affirmed, holding that the hospital could not be held liable for treating the infant.
The reasoning of the court was based on a narrow exception to the consent requirement for
providing medical attention, but it holds in emergency situations that a hospital can provide lifesustaining care without consent of the parents. It cannot be held liable if its policies, religious or
moral, require doctors to provide such treatment in emergency situations. 6
In California, a physicians’ group has been sued for violating state anti-discrimination
laws due to a doctor’s refusal to artificially inseminate a patient involved in a lesbian
relationship. Dr. Benitez, a Christian and an employee of the group, had agreed to treat the
patient for infertility; however, the doctor had clearly stated from the outset that she was
unwilling to artificially inseminate the patient. The patient concurred with this plan, and the
treatment began. Subsequent circumstances resulted in the patient obtaining care from other
providers and ultimately conceiving and giving birth to a baby boy. Nonetheless, the patient sued
Dr. Benitiez, as well as the physicians’ group, for violating California law prohibiting
discrimination on the basis of sexual orientation. 7 She argued that her civil right, the right not to
be denied treatment because of her marital status or sexual orientation, should overshadow the
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doctors’ First Amendment rights to not be forced to violate their religious beliefs. After a
dismissal and a remand for fact finding, the California Supreme Court held Dr. Benitiez could be
liable under state law and remanded the case for trial. 8
In January 2005, in response to the Congressional enactment of the healthcare right of
conscience legislation known as the Hyde-Weldon Conscience Protection Amendment to the
Consolidated Appropriations Act of 2005, 9 signed by President Bush on December 8, 2004, the
Attorney General of California has sued to enjoin the Amendment in California v. U.S. 10 After
the Attorney General was refused an injunction by the federal district court, he appealed to the
9th Circuit Court of Appeals, which remanded to decide if the attorney general had
standing 11.The Ninth Circuit dismissed the case when it found the Attorney General did not have
standing. 12
In April 2005, Illinois Gov. Rod Blagojevich issued an emergency rule requiring
pharmacies to accept and fill prescriptions for contraceptives and established a toll-free number
for state residents to report “refusals” despite an Illinois statute 13 that protects pharmacists’ rights
of conscience. Completely ignoring the contravening state statute, Governor Blagojevich boldly
announced: "Our regulation says that if a woman goes to a pharmacy with a prescription for birth
control, the pharmacy or the pharmacists is not allowed to discriminate or to choose who he sells
it to or who he doesn't sell it to…No delays, no hassles. No lectures". 14 Under the rule, which
lasted 150 days, if a pharmacist refuses to fill a prescription for contraceptives, the drug store
must ensure that the patient receives the prescription "promptly" -- usually by having another
pharmacist fill the prescription, according to the Los Angeles Times. However, the policy does
not require all pharmacies to stock contraceptives. According to Susan Hofer of the Illinois
Department of Financial and Professional Regulation, the state agency that oversees pharmacies,
if a pharmacy does carry contraceptives but refuses to fill a valid prescription, it risks losing its
license. She added that over the next 150 days, the state will hold public hearings on a proposal
to make the rule permanent. "When you or I walk into a pharmacy with a prescription, we have
to have a strong level of confidence that we're going to walk out carrying the drugs we need,"
Hofer said, adding, "If the drug is in stock, it must be dispensed. End of discussion". 15
The emergency order was issued because a pharmacist at an Osco drug store in Illinois
refused to dispense emergency contraception -- which can prevent pregnancy if taken within 72
hours of sexual intercourse -- to two women, saying that they could return at a later time and ask
for a different pharmacist. Osco and the American Pharmacists Association supported the
pharmacist because of Illinois' "conscience clause" rule, which allows any “health care provider”
or “person” 16 to refuse to perform abortion-related services on moral or religious grounds.
However, Blagojevich on Friday said that under his interpretation, only physicians, not
pharmacists, could invoke the clause, according to the Chicago Sun-Times. He added that he was
"taking a stand against a growing national trend" of pharmacists who oppose abortion refusing to
dispense contraceptives, the Sun-Times reports. 17
In opposition to Governor Blagojevich’s emergency order, pharmacist David Scimio
initiated and then settled an action against the Governor and his employer, Albertsons, when
Albertsons decided to accommodate its pharmacists’ right to refuse to fill prescriptions that
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violate their religious or moral beliefs. Shortly after Scimio filed suit, Albertsons distributed a
memo to all of its Illinois pharmacists stating that it would accommodate their pharmacists’ right
of conscience by permitting them to refer prescriptions to which they conscientiously object to
another Albertsons pharmacist or to a competitor to be filled within two hours. Scimio objected
to filling prescriptions for abortifacients on religious grounds. After Albertsons agreed to
accommodate Scimio and other Illinois pharmacist’s conscience rights, he voluntarily dismissed
the case. 18
For more up-to-date developments on the health care right of conscience, please go the
project website jointly maintained by Christian Legal Society and the Alliance Defense Fund:
http://www.healthcareconscience.org/main/default.aspx.
The federal government and 49 states have enacted some type of “conscience” legislation –
statutes intended to protect the right of certain health care providers to refuse to participate in certain
defined procedures to which they have moral or religious objections.19 (See Appendix C.)
Unfortunately, nearly all of these laws are deficient in some respect. Most of them were drafted in the
1970s shortly after Roe v. Wade was decided in 1973 and deal only with abortion and birth control
procedures. Many protect against only one or two types of health care right of conscience
discrimination, and they seldom provide any remedy for violations. Some are limited to only certain
types of health care provides (e.g. physicians). Moreover, although the Supreme Court has generally
upheld the constitutionality of conscience clause statutes20, the lower courts have narrowly construed
these provisions to deny their protection to a wide range of health care providers in many
circumstances that the statutes facially cover. 21
Any decision made in the face of a moral dilemma will necessarily entail penalties and
consequences of its own. 22 But health care providers and institutions should not be unnecessarily
burdened with extrinsic and highly coercive penalties for choosing a plan of treatment or a form of
health insurance which accords with their consciences. Despite this ideal, penalties for faithfulness to
conscience often include monetary damages 23, loss of accreditation and governmental funding for
health care institutions24, termination25, ostracism and demotion for health care personnel.26 Since no
one benefits in these coercive situations it would seem to be in everyone's best interests for the
government to act so as to prevent or minimize these moral predicaments.27 Yet it appears that
governments at all levels are being encouraged in the opposite direction by the reproductive rights
lobby. 28
On December 19, 2008, the Department of Health and Human Services (“HHS”) enacted
a final rule, ENSURING THAT DEPARTMENT OF HEALTH AND HUMAN SERVICES FUNDS DO NOT
SUPPORT COERCIVE OR DISCRIMINATORY POLICIES OR PRACTICES IN VIOLATION OF FEDERAL
LAW, 73 Fed. Reg. 78,072 (Dec. 18, 2008) (to be codified at 45 C.F.R., Part 88), hereinafter the
“Implementing Regulation,” providing that recipients of certain HHS funds may not discriminate
against institutional healthcare providers or individual employees for exercising rights of
conscience protected by law; that recipients of certain HHS funds must certify compliance with
laws protecting healthcare provider conscience rights; and designating the HHS Office for Civil
Rights as the entity to receive complaints of discrimination addressed by the existing statutes and
the regulation. The Implementing Regulation took effect at midnight on January 20, 2009.
4

On January 15, 2009, the National Family Planning and Reproductive Health Association
(“NFPRHA”) and a Connecticut NFPRHA member health clinic, brought an action in the United
States District Court for the District of Connecticut against the Secretary of HHS, seeking a
declaratory judgment that the Implementing Regulation violates the Administrative Procedures
Act (“APA”) and is facially unconstitutional, and seeking an injunction prohibiting its
implementation and enforcement. NFPRHA Compl. ¶ 8. NFPRHA Plaintiffs claim that the
Implementing Regulation suffers from a number of deficiencies, including that it violated the
APA because HHS failed to respond adequately to comments in making this rule and because the
underlying statutes do not authorize this rule, that HHS failed to conduct an adequate costbenefit analysis, that the rule’s requirement of religious accommodation violates the
Establishment Clause, that the vagueness of the rule violates due process, and that the rule
interferes with patients’ right to abortion. NFPRHA Compl. ¶¶ 122-35.
On same day in the same federal district court, the state of Connecticut and two state
officials, and the states of Illinois, California, New Jersey, Massachusetts, Rhode Island, and
Oregon by and through their attorneys general, brought the instant action against the United
States, HHS, and the Secretary of HHS, seeking a declaratory judgment that the Implementing
Regulation violates the Administrative Procedures Act (“APA”) and is facially unconstitutional,
and seeking an injunction prohibiting its implementation and enforcement. States Compl. ¶ 8.
The States claim that the Implementing Regulation suffers from a number of deficiencies,
including that it violated the APA because HHS failed to respond adequately to comments in
making this rule and because the underlying statutes do not authorize this rule, and that it
violated the Spending Clause of the U.S. Constitution in part because of vagueness and because
it is not related to the federal interest in the program receiving funding. States Compl. ¶¶ 64100.
On the same day in the same federal district court, Planned Parenthood Federation of
America and its Connecticut chapter, brought an action against the Secretary of HHS, seeking a
declaratory judgment that the Implementing Regulation violates the Administrative Procedures
Act (“APA”) and is facially unconstitutional, and seeking an injunction prohibiting its
implementation and enforcement. Planned Parenthood Compl. ¶ 4. Planned Parenthood
Plaintiffs claim that the Implementing Regulation suffers from a number of deficiencies,
including that it violated the APA because HHS failed to respond adequately to comments in
making this rule and because the underlying statutes do not authorize this rule, that HHS failed to
conduct an adequate cost-benefit analysis, that the rule’s requirement of religious
accommodation violates the First Amendment, that the vagueness of the rule violates due
process, and that the rule interferes with patients’ right to abortion. PPFA Compl. ¶¶ 110-19.
In response to these actions, Advocates International, the Alliance Defense Fund and the
Center for Law and Religious Freedom have moved on behalf of various doctor, pharmacist and
patient groups to intervene in these consolidated actions to defend the lawfulness of the
Implementing Regulation.
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When it appeared to the Obama Administration the above actions were being opposed in
court by Advocates International et al., the Obama Administration filed it NOTICE OF PROPOSED
RULEMAKING to rescind the Implementing Regulations. In opposition to this proposed agency
action, citizens supporting the health care right of conscience and the Implementing Regulation
have formed the FREEDOM 2 CARE COALITION (www.freedom2care.org).

FEDERAL LAW

II.

For a compilation of current federal law protecting the health care right of conscience see
Appendix D. A summary of the most important provisions is set forth below.
A.

The Church Amendment

A minority of courts have held that because both public and private hospitals receive tax
exemptions, below-market lease rates, and state funding under the Hill-Burton Act of 1974, they
should give up their right to freedom of healthcare conscience. 29 Although the majority of courts
were not persuaded by this reasoning, 30 Congress settled the matter by passing the Church
Amendment to the Hill-Burton Act, which prohibits courts and public authorities from deeming
mere receipt of certain federal funds adequate to require a hospital to perform any sterilization
procedure or abortion if the entity objects on the basis of “religious beliefs or moral
convictions.” 31
The Church Amendment has effectively prevented any further efforts to cast private
health care institutions as state actors due to the receipt of certain federal funds, but health care
entities receive public funding from other sources and are accredited by state bodies.32
Accordingly, there is still a risk that private health care providers may be treated like state actors.
Private health care facilities are particularly vulnerable in those states like Alaska with enhanced
reproductive liberties. 33 Although federal reproductive rights law is now clear that even public
institutions are not required to facilitate abortion as a consequence of a woman’s clearlyestablished right to abort, 34 state courts have not been as accommodating. 35
Health care professionals who object to certain medical procedures and practices have
slightly more protection than do institutions under both state conscience clauses and federal
legislation. As is true for health care institutions, the conscience clauses generally do not cover
enough health care professionals and provide insufficient protection for those they do cover. The
federal Church Amendment, discussed above, incorporates conscience clause protection for
individual health care professionals as follows:
No individual shall be required to perform or assist in the performance of any
part of a health service program or research activity funded in whole or in part
under a program administered by the Secretary of Health and Human Services if
his performance or assistance in the performance of such part of such program or
activity would be contrary to his religious beliefs or moral convictions. 36

6

Unfortunately, courts have interpreted this federal conscience clause quite narrowly. A
district court ruled that the Church Amendment does not apply to the employees of a nursing
home because, although federally funded, it did not offer a “health service program.” 37 Also, a
California court held that the Church Amendment applies “only when the applicant must
participate in acts related to the actual performance of abortions or sterilizations.” 38
Indeed, gaps in the protections of existing laws have been exploited by pro-abortion
organizations, which have undertaken a nationwide campaign to require all health care providers
to participate in abortion. That campaign has met with some novel success. For examples, such
novel legal and administrative strategies have resulted in:
A. Forcing a private community hospital to open its doors for late-term abortions 39
B. Denying a certificate of need to an outpatient surgical center that declined
involvement in abortion, after an abortion rights group intervened in the
proceeding 40
C. Forcing a private non-sectarian hospital to leave a cost-saving consortium,
because the consortium abided by a pro-life policy in its members hospitals 41
D. Dismantling a hospital merger, after abortion advocates approached an attorney
general to challenge the merger 42
E. Pressuring a hospital to place $2 million in trust for abortions and sterilizations
before allowing the hospital to consolidate 43
F. Attempting to require a Catholic hospital to build an abortion clinic and pay for
abortions 44
G. Threatening a Catholic-operated HMO with loss of state contracts because it
declines to provide abortions 45
H. Prohibiting hospitals from ensuring that the property they sell is not used for
abortions 46
In response to these cases illustrating the gaps in the protections of existing federal laws that have
been exploited by pro-abortion organizations, there is an on-going legislative effort to expand federal
conscience protection.
B.

The Hyde-Weldon Conscience Protection Amendment

The Hyde-Weldon Conscience Protection Amendment was introduced by Congressmen
Henry Hyde (R.-Ill.) and Dave Weldon (R.-Fla.) and is part of the 2005 Health & Human
Services appropriation bill. This bill was signed by President Bush on December 8, 2004. The
same language was passed and signed again in 2006 as part of the Departments of Labor, Health
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and Human Services, and Education, and Related Agencies Appropriations Act. 47 It is now
known simply as the Weldon Amendment.
The text specifically states:
(1) (1) None of the funds made available in this Act may be made available to a Federal
agency or program, or to a State or local government, if such agency, program, or
government subjects any institutional or individual health care entity to
discrimination on the basis that the health care entity does not provide, pay for,
provide
coverage
of,
or
refer
for
abortions.
(2) In this subsection, the term "health care entity" includes an individual physician
or other health care professional, a hospital, a provider-sponsored organization, a
health maintenance organization, a health insurance plan, or any other kind of health
care facility, organization, or plan.
Many pro-abortion organizations and leaders oppose the Weldon Amendment. The
National Organization for Women (NOW) stated in a press release that "HMOs and insurance
companies could refuse to provide any abortion services, information or referrals to abortion
services. ... This gag makes women’s bodies the property of right-wing legislators and allows
insurance providers’ personal and religious beliefs to dictate health care choices for women.”
Planned Parenthood Federation of America President Gloria Feldt stated that “The vast majority
of Americans oppose allowing health care entities to deny services to women, even if those
entities claim their refusal is based on religious or moral grounds.”
A lack of standing has prevented legal challenges to the Weldon Amendment to be
unsuccessful so far. In December 2005, the National Family Planning and Reproductive Health
Association filed a lawsuit in federal court for the District of Columbia to challenge the
conscience clause. The district court held that, while NFPRHA did have standing, the Weldon
Amendment did not violate the First Amendment as NFPRHA claimed. NFPRHA appealed to
the D.C. Circuit court that reversed the lower court by denying NFPRHA standing altogether.
On January 25th, 2005, California Attorney General Bill Lockyer filed suit to challenge
the Weldon Amendment. Lockyer charges that the amendment threatens $49 billion in the 2005
health and human services appropriations bill toward California. After the case was remanded by
the 9th Circuit to allow the lower court to decide if the attorney general had standing, the trial
court dismissed the suit on the grounds that plaintiffs lacked standing to file the action because it
had failed to show any injury in fact. The court further held that the case was not “ripe” for
federal adjudication. 48
Those who supported, and continue to support, the Weldon Amendment feel that this
protects the right of conscience for those not wishing to be forced into performing abortions.
Even the president "strongly supports language added by the House to ensure that health care
providers are not discriminated against because they do not provide, pay for, or cover
abortions." 49 Pro-life groups feel that the Hyde-Weldon law is necessary because pro-abortion
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supporters have been attacking medical agencies and professionals who don't wish to perform
abortions.
C.

The Abortion Non-Discrimination Act

The Abortion Non-Discrimination Act of 1996 (ANDA) is another federal statute
protecting the health care conscience of institutions and providers. 50 It prohibits any
governmental body receiving federal financial assistance from subjecting physicians,
postgraduate physician training programs (e.g., residency training program), and participants in
“programs of training in the health profession” to discrimination for refusing to undergo training
or provide training on abortions or make arrangements therefore. 51 ANDA has proven effective
in relation to its limited mission. However, Mayor Michael Bloomberg implemented a plan this
year that mandates abortion training for medical students in New York City. Although the new
plan has a limited exception for objection based on religious or moral grounds, it is hailed as a
victory for pro-abortion advocates. 52

D.

Anti-Discrimination Legislation

Plaintiffs subject to religious discrimination due to their health care convictions may state
claims for disparate treatment, harassment, and retaliation 53 under Title VII of the federal Civil
Rights Act of 1964, which makes it “an unlawful employment practice” for an employer to
discriminate against an employee or potential employee “because of such individual’s . . .
religion . . . .” 54 A 1972 amendment to Title VII clarifies the scope of religious beliefs protected
as including “all aspects of religious observance and practice, as well as belief, unless an
employer demonstrates that he is unable to reasonably accommodate an employee’s or
prospective employee’s religious observance or practice without undue hardship on the conduct
of the employer’s business.” 55
In addition, plaintiffs may assert that employers have an obligation reasonably to
accommodate their religious expression, but employers are required to incur no more than
minimal cost to meet this expectation and need not subject their business to “undue hardship” in
order to accommodate religious beliefs. 56 This “undue hardship” provision has proven very
difficult to overcome. Virtually any financial loss to the employer is declared “undue hardship,”
making it nearly impossible for a claimant to prevail on a Title VII claim. 57
Accordingly, the Third Circuit held that a university hospital reasonably accommodated a
nurse opposed to assisting with abortions when it ceased a five-year practice of allowing her to
trade assignments with other nurses when abortions were conducted and instead offered to
transfer her laterally to the newborn intensive care unit (NICU) where, she alleged, children were
sometimes “set aside to die.” The hospital also invited her to consult with the human resources
department to identify a nursing position for which she was not trained. 58 The Court was not
convinced that the hospital allowed infants to perish in the NICU and said that even if it were
true, the nurse failed to establish that she would have to participate in these deaths. 59
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E.

Federal Anti-Discrimination Regulations

On January 20, 2009, HHS promulgated it Health Care Right of Conscience NonDiscrimination Regulations, in order to (1) educate the public and the health care industry on the
obligations imposed and protections afforded by federal law; (2) work with State and local
governments and other recipients of funds from the Department to ensure compliance with the
nondiscrimination requirements embodied in the Church Amendments (42 U.S.C. § 300a-7),
Public Health Service Act § 245 (42 U.S.C. § 238n), and the Weldon Amendment Consolidated
Appropriations Act, 2008, Pub. L. No. 110-161, § 508(d), 121 Stat. 1844, 2209; (3) when such
compliance efforts prove unsuccessful, to enforce these nondiscrimination laws through the
various Department mechanisms to ensure that Department funds do not support morally
coercive or discriminatory practices or policies in violation of federal law; and (4) to otherwise
take an active role in promoting open communication within the healthcare industry, and
between providers and patients, fostering a more inclusive, tolerant environment in the health
care industry than may currently exist. These regulatory actions are consistent with the
Administration’s current efforts to ensure that community and faith-based organizations are able
to participate in federal programs on a level playing field with other organizations. More
importantly, they are intended to promote compliance with federal conscience and other
protections for health care personnel and entities and to ensure that recipients of federal funds are
not discriminating in violation of federal law.
The Obama Administration has now moved to rescind these regulations on the grounds
that they lack statutory authority and are not necessary. The Freedom to Care Coalition has
formed to oppose the Obama Administrations efforts. See www.freedom2care.org The evidence
for the need for health care right of conscience protection is set forth at
http://www.freedom2care.org/docLib/20090313_needforconscienceprotection.pdf.

F.

First Amendment

Faith-based health care institutions frequently ask whether they are entitled to a health
care right of conscience exemption under the First Amendment. Regrettably, courts have
generally found that they are not entitled to an exemption. To the contrary, a few courts have
struck down exemptions they deemed to be a violation of the Establishment Clause.
1.

Free Exercise Clause

In Employment Div., Dept. of Human Resources v. Smith, the U.S. Supreme Court held
that incidental infringements on religious expression caused by neutral, generally applicable laws
are subject merely to rational review (rather than strict scrutiny), unless the infringements impact
“hybrid rights” or are part of a generalized system of exceptions. 60 A “hybrid right” is defined as
a combination of free exercise and another constitutional right, such as free speech. Thus,
private sectarian health care institutions may assert a free exercise or hybrid right not to offer
medical procedures or practices they deem morally objectionable.
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Unfortunately, hybrid rights arguments have rarely succeeded. Accordingly, one
commentator wrote, “it seems clear that conscience exemptions from laws requiring health care
providers and insurers to cover abortion, family planning, HIV prevention counseling, and
infertility treatments and to honor patients’ advance directives are not constitutionally required
under the Free Exercise Clause.” 61 CLS does not agree but concedes that a number of courts
have left this impression.
Even under the pre-Smith “strict scrutiny” standard, the District of Maryland recently
found that a Catholic hospital failed to prove Catholic orthodoxy conflicted with an accrediting
body’s requirement that residents receive some clinical training in abortion and sterilization
procedures, but added that even if the hospital had proven a burden on its exercise of religion,
the state had a compelling interest to infringe upon it. 62 The hospital did not persuade the Court
that narrower means of achieving the interest existed, despite evidence that the accrediting
agency did not force residents to violate their religious convictions to perform abortions and
sterilizations. 63
2.

Establishment Clause

Exemptions from federal regulations are rarely deemed unconstitutional “establishments”
of religion by the state. Accordingly, the Church Amendment has withstood Establishment
Clause challenge. 64 However, a New Jersey court struck down a state law exempting religiously
affiliated nursing homes from meeting state Certificate of Need requirements. 65 Likewise, a
lower federal court struck exemptions from certain Medicare requirements for Christian Science
nursing homes on the ground that the exemption allegedly unconstitutionally benefited a single,
named religious sect in purported violation of the Establishment Clause. 66

STATE LAWS

III.
A.

Conscience Clauses

In addition to the federal legislation, 49 states have enacted conscience clauses to protect
health care providers, institutions, and/or insurance carriers. Of these, only Illinois (see Appendix B)
and Mississippi have comprehensive statutes that protect the right of any health care provider
(individuals, institutions, and insurance payers, whether public or private) to refuse to participate in
any health care procedure to which he or she has a moral objection.67 Virtually all of the other statutes
are deficient in that they cover only a narrow range of procedures, they apply to limited number of
health care workers, they only protect against a few types of discrimination (a statute may protect a
physician from civil and criminal liability but not from employer retaliation), and they often
distinguish between public and private entities.68 Consider that:
•

11 states provide protection in the context of abortion only. 69

•

Only 6 states have statutes protecting the conscience rights of pharmacists.70

•

Only 32 states have statutes that protect healthcare institutions in addition to
individuals.71
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•

Only 12 states protect the civil rights of medical and nursing students who
conscientiously object to participating in certain medical procedures.72 73

For a compilation of all state conscience protection laws, see APPENDIX C.
Most conscience clauses were written with surgical abortion in mind and are not broad
enough to cover even chemical abortion procedures, let alone more contemporary procedures
such as cloning, stem cell research, or assisted suicide. These issues implicate moral concerns
just as profound and serious as the surgical abortion controversy that led to the enactment of the
original conscience clauses. Yet the law has not kept up with the science that has created more
moral dilemmas.
State conscience clauses have been held entirely inapplicable to public health care
institutions,74 and to some non-sectarian private hospitals. 75 Furthermore, while most
conscience clauses provide general protection from some forms of discrimination based on a
refusal to provide or participate in the controversial service, only a minority of state conscience
laws explicitly provides a civil cause of action for violation and injunctive relief.
B.

Case Law and Interpretation

Even where state conscience clauses are applicable, plaintiffs have met with mixed
success under them. A Washington court has held a physician’s statutory right to refuse to
participate in abortions did not exempt him from having to include abortion as an option when
counseling patients. 76 Also, the Third Circuit suggested in dicta that a nurse who was dismissed
when she refused to participate in abortions or accept a lateral transfer to a newborn intensive
care unit where she said infants were “set aside to die,” probably could not state a claim under
the New Jersey conscience statute because her termination was allegedly primarily due to her
unwillingness to accept a position outside her expertise. 77 A federal district court held that
nurses allegedly terminated for failing to participate in abortion were time-barred when they
brought their claim more than one year after the incidents transpired. 78
However, a Montana court shifted the burden of proving why an employee was fired to
the employer, who consequently had to prove that her firing was not due to her refusal to
perform a sterilization procedure. 79 The court held it immaterial that the hospital was the only
one in the area and the employee had previously performed the sterilization procedure to which
she now objected, because, according to the court, the conscience clause allows people to
undergo a change of moral convictions. 80
In another favorable decision, a California court held that a patient could not force a
physician to provide religiously objectionable care when the health care facility could transfer
the patient to another provider; the court did not address what would happen in the absence of
this option. 81 In a case with a mixed outcome, a Florida court held an employer had a duty
reasonably to accommodate an employee’s religious objection to participate in abortions,
notwithstanding that, on its face, the Florida conscience clause suggests employers have an
absolute duty to accommodate an employee’s religious objection. 82
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In general, however, both state and federal courts have been very narrow in their
interpretation of conscience clauses, even to the point of outright hostility. For example, in
Brownfield v. Daniel Freeman Marina Hospital, 83 a worker at a Catholic hospital invoked the
California conscience clause to defend his refusal to counsel a rape victim about the “morning
after” pill. That statute provided that “no nonprofit hospital or clinic which is organized or
operated by a religious corporation . . . or its administrative officers, employees, agents or . . .
governing board shall be liable . . . for failure or refusal to perform or to permit the performance
of an abortion in such facility or clinic or to provide abortion services.” 84 Finding no definition
of "abortion" in the statute, the court relied upon dicta in another, unrelated case to conclude that
the hospital's refusal was not protected because the morning after pill did not cause abortion. 85
Even more disturbing is the case of Swanson v. St. John's Lutheran Hospital, 86 involving
a wrongful discharge action brought by a nurse-anesthetist who refused to participate in
abortions. While the nurse prevailed in this case, two justices of the Montana Supreme Court
would have denied her claim because, they said, her refusal was based upon emotional rather
than moral objections.
C.

End of Life Issues

Health care providers are sometimes asked to end the life of patients. Competent persons
may attempt to refuse life-saving hydration and nutrition or seek to hasten their death and
conservators of incompetent persons in a persistent vegetative state may seek to remove life
support benefiting their wards.
In 1990, the U.S. Supreme Court assumed (without deciding) that the U.S. Constitution
grants a competent person a constitutionally protected right to refuse life-saving hydration and
nutrition. 87 Numerous state courts have squarely held so, as well, even where the adult has
vacillated on the subject and been subject to depression. 88 State courts also frequently approve
requests by conservators to remove life support from patients in a persistent vegetative state. 89
The U.S. Supreme Court approved the right of state legislatures to require clear and convincing
evidence of an incompetent person’s wishes in this respect (e.g., through a living will or
advanced directive); 90 however, many courts have approved the removal of life support based on
mere record testimony some consider tenuous. 91
The ability of health care providers to refuse to end the life of patients in persistent
vegetative states is generally limited today by the providers’ actual ability to transfer patients to
another facility willing to accommodate the patients’ request. 92 In one instance, a New Jersey
court required a private sectarian hospital to remove a patient’s life support, notwithstanding its
contrary moral and religious objections and the fact that it arranged for another hospital to take
the patient and carry out her wishes. 93 The Court went on to lecture the health care providers
that their views were not sensible, too judgmental, and not really “pro-life.” 94 Another New
Jersey court required a private nursing home to withhold artificial feeding from a competent
adult, although she might have transferred to another facility or returned home. 95 Last, a
California court required physicians serving in a public hospital to remove a feeding tube from a
competent adult, saying “if the right of the patient to self-determination as to his own medical
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treatment is to have any meaning at all, it must be paramount to the interests of a patient’s
hospital and doctors. . . .” 96
State conscience clauses are generally not applicable to end-of-life decisions. 97 Living
wills or advance directive laws permitting competent adults to express their desires for treatment
in the case of incompetence or chronic terminal illness have generally not been litigated. 98
Where applicable, they usually require health care providers merely to make good faith efforts to
transfer a patient to another facility willing to accommodate his request. 99 Sixteen advanced
directive laws include no exemption for health care providers opposed to ending life support. 100
Only Oregon has recognized the right of a person to make a written request for
medication “for the purpose of ending his of her life in a humane and dignified manner.”101 102
Many health care providers fear that other states may soon enable patients to ask them to hasten
their deaths. Oregon’s statute includes a health care right of conscience exception, 103 but it
remains to be seen how courts will interpret it.
D.

Mandated Contraceptives

Recommendations or laws requiring health care providers to counsel patients, particularly
HIV-positive ones, to use condoms have been a long-standing challenge to the health care
conscience rights of religious institutions committed to the principle of fidelity within marriage
and abstinence outside of marriage. 104 The newest contraceptive challenge has been launched by
various reproductive rights organizations interested in requiring private employers including
religious organizations that offer prescription drug benefits to pay for contraceptive drug benefits
including abortifacients like RU-486. 105
Contrary to this movement, twenty-three states have enacted legislation providing some
sort of conscience clause protection for providers who object to providing contraceptive
services. 106 In addition, Congress passed legislation in 1997, which prevents Medicaid patients
seeking family planning services from forcing a religiously-sponsored HMO to provide services
or referrals in conflict with religious beliefs. 107
However, some states have already mandated contraception coverage laws reaching employerbased/group policies, individual insurance plans and Medicaid. 108 Montana and West Virginia
have passed laws requiring HMOs to provide family planning services as a part of preventative
care coverage, and Hawaii and Florida require private insurers to offer coverage for
contraception. 109 California and Maryland require insurers to include contraceptives in
prescription drug coverage. 110 New York and Arizona have similar legislation. 111 These three
states provide exemptions for religious organizations too narrow to cover any entity besides one
engaged directly in proselytizing. 112
Catholic Charities of Sacramento responded to California’s state-mandated contraception
policy with a multi-pronged complaint alleging violations of the state and federal free exercise
clause; establishment clause; free speech clause; hybrid free exercise-free speech, free exerciseestablishment, and free exercise-equal protection rights; church autonomy doctrine; and the equal
protection clauses of the federal and state constitutions. The Court of Appeals affirmed the trial
court’s denial of declaratory and injunctive relief, because it held the law was not subject to strict
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scrutiny. 113 The California Supreme Court upheld this ruling on review, finding that the law
meets the “neutral and generally applicable” standard of Smith, that the statute’s exception for
narrowly-defined religious entities does not destroy neutrality or violate the Establishment
Clause, and that prescription contraception coverage is not a form of protected speech. Catholic
Charities appealed to the U.S. Supreme Court but their petition was recently denied by the
Court. 114
It is clear that there are narrower means of achieving any interest asserted by the State in
ensuring prescription drug coverage; for example, by requiring full disclosure of plan options,
“open” and “direct” access policies, or publicly subsidizing coverage options refused by
religious providers. 115 One commentator refers to the first two of these options as the “best
opportunity for bypassing conflicts between provider beliefs and patient needs.” 116
Notwithstanding this, at the federal level, Sen. Olympia Snowe and other lawmakers first
introduced the federal Equity in Prescription Insurance and Contraceptive Act (EPICC) in 1997,
which would amend the Employee Retirement Income Security Program (ERISA) and require all
private insurers providing prescription drug coverage to also include coverage for prescription
contraceptive methods. 117 It has been subsequently reintroduced in every congressional session
since, but it has not yet been approved by the House. 118 It received increased attention in the
spring of 1998, following the introduction of Viagra, due to the allegation that more insurance
companies reimburse for this prescription than contraceptives. 119
Even in the absence of a federal mandate like EPICC, a district court has held that Title
VII, as amended by the Pregnancy Discrimination Act (PDA), requires private secular employers
to include prescription contraceptives in comprehensive prescription drug plans on the grounds
that they are used only by women and excluding them from a generally applicable benefit plan is
sex discrimination in violation of Title VII of the Civil Rights Act. 120
IV.

PROPOSALS FOR IMPROVED AND INCREASED CONSCIENCE PROTECTION

Clearly, current laws are inadequate to protect the right of health care providers to
practice in accordance with their moral and religious beliefs. Laws which attempt to compel
people of faith to act against their conscience not only put matters of personal convenience on
the same level as medically necessary treatment, they also elevate “freedom of choice” above the
constitutional right of religious freedom. If religious liberty means anything, it means that
government has no business compelling religious persons and institutions to act against the most
fundamental beliefs of their faith.
One solution is to insert conscience clauses into contraceptive coverage laws exempting
employers and employees with religious objections. Our laws are replete with reasonable
accommodations of religious belief, and they fall well within the confines of the Establishment
Clause.
Another option would have been the enactment of the Religious Liberty Protection Act
(RLPA) (H.R.1691) that passed the House of Representatives in 1999 but failed in the Senate due to
stiff opposition from, among other interests, the civil rights lobby. CLS led the RLPA coalition, as
well as the effort to trim the bill down to become the Religious Land Use and Institutionalized
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Persons Act of 2000 (RLUIPA) which was signed into law on September 22, 2000. RLUIPA would
not apply to health care right of conscience claims, except perhaps as they are asserted by
“institutionalized persons” (primarily prisoners) incarcerated in state or local institutions. 121
Another option would be the enactment in each state of a Religious Freedom Restoration Act
under state law. A RFRA Task Force of the Coalition for the Free Exercise of Religion is leading this
effort.122
As is now being studied by HHS, another option would be promulgating a regulation that
conditions federal funding on the recipient’s agreement not to discriminate against the exercise of
conscience by health care providers who directly or indirectly use or receive such funding.123
Yet another solution would be to commence litigation based on all available federal or state
constitutional or statutory laws to protect the rights of conscience of those who have a religious
objection to being forced to provide such coverage. The action challenging the Women’s
Contraceptive Equity Act in California for its lack of a constitutionally adequate exemption provision
is an example of this solution that will have to be pursued in such cases. Despite the difficulty now
presented by the fact the California and New York’s highest courts have upheld such laws, action
challenging such law may be considered in Arizona, North Carolina and other states where such laws
are on the books bu have not yet been challenged. 124 Ultimately, in the event Congress does not
enact a comprehensive health care right of conscience protection statute, the United States Supreme
Court will be left to make national policy on this question. Lacking a national policy, the matter will
be left to state-by-state determination in the state legislatures and courts.
The health care profession has some power to shield members by establishing clear
professional protection for exercise of conscience, morals, and ethics. This should be considered
before resort to legal measures. A professionally-accepted set of standards would influence not
only future legislation but also perhaps judicial interpretation of existing conscience statutes.
However, the medical profession has not stepped forward to affirm the conscience rights of
health care providers. In fact, the prevailing view among medical professionals is that
conscientious objection should be permitted as long as patients do not suffer from the denial of
legally and medically indicated care. If personal values interfere, the objector should find a work
setting where the conflict does not arise.
V.

CONCLUSION

Modern medicine is deeply indebted to Judeo-Christianity for its development. Likewise,
the original health care movement was begun by religious organizations that continue to offer a
sizable percentage of health care services in this country. 125 It is especially ironic, then, that
some of these same health care providers now find they cannot exercise their conscience and
refuse to participate in or cooperate with certain religiously and morally objectionable medical
practices and procedures. The few legal guardrails that exist to protect them are generally
inadequate for the job.
Accordingly, Advocates International has joined a coalition of national organizations to
draft, sponsor and enact state and federal legislation that would expand the ability of health care
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providers to lawfully exercise their good conscience without being charged with unlawful
discrimination, regulatory non-compliance, or violation of work rules. Among its initiatives
have been the Abortion Non-Discrimination Act 126 and the Hyde-Weldon Conscience Protection
Amendment to the 2005 and 2007 Labor/HHS/Education Appropriations Bills. 127 More
comprehensive legislation is also under development.
Additionally, Advocates Interantioanal has announced a national litigation project in
cooperation with the Christian Medical and Dental Association (CMDA) and the Alliance
Defense Fund to defend the right of health care providers to exercise their good conscience in
their health care and health insurance practices. 128

If you are interested in either initiative or believe you or your
organization is being discriminated against or exposed to liability of
any kind because of the exercise of conscience in the health care
field, please contact the Advocates International (Samuel B. Casey
(703) 894-1076 or sbcasey@advocatesinternational.org). You can
also register your complaint or concerns as www.freedom2care.org.
We would be delighted to assist you.
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In April 2005, the Wisconsin Pharmacy Examining Board (WPEB) found that Mr, Noesen did have a health care
right of conscience but had not exercised it in a reasonable manner under the circumstances. They therefore decided
to discipline pharmacist Neil Noesen for the manner in which he had refused to fill a prescription for a
contraceptive, imposing upon him a reprimand and an obligation to pay the court costs.
Noesen is a licensed pharmacist practicing in the State of Wisconsin, and he is a devout Roman Catholic. Early in
2002, he began working as an independent contractor at a K-Mart Pharmacy in Menomonie, Wisconsin. When he
started the assignment, Noesen notified K-Mart’s managing pharmacist that he could not participate in filling
contraception prescriptions without violating his religious beliefs. Noesen believes certain contraceptives
sometimes function as “abortifacients,” drugs that terminate the life of an unborn child. K-Mart agreed that Noesen
would not have to fill prescription orders for contraceptives, and the manager worked out an arrangement whereby
he would process these orders himself at the end of each day.
In July 2002, on a day Noesen was the only pharmacist on duty, a young woman asked him to refill her birth control
prescription. Pursuant to his arrangement with the managing pharmacist, Noesen informed the woman that his
religious convictions prevented him from filling the prescription. The woman called the K-Mart store manager, who
told her that the managing pharmacist would fill the prescription when he returned to the pharmacy.
When the manager’s return was delayed and Noesen refused to transfer the prescription to a pharmacy that would
fill the prescription that day, the young woman responded by filing a complaint with the Wisconsin Department of
Regulation and Licensing. The Department charged Noesen with engaging in a pharmacy practice “which
constitutes a danger to the health welfare, or safety of patient or public,” reasoning that Noesen’s adherence to his
religious conscience constituted a threat to patients and the public. The Wisconsin Pharmacy Examining Board then
began disciplinary proceedings against Noesen, and decided in April 2005 to discipline Noesen for refusing to fill
the birth control prescription.
The Christian Legal Society’s Center for Law & Religious Freedom, the Alliance Defense Fund, and Krystal
Williams-Oby of Madison, Wisconsin represented Neil Noesen in the administrative proceedings before the WPEB.
The Alliance Defense Fund generously supported the Center’s work on this case. CLS was not involved in the
appeal of the WPEB’s decision.
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On June 14, 2005, the Wisconsin Assembly on Tuesday approved 60-33 a bill (AB 207) that would have expanded
conscience clause protections for health care workers who object to performing certain medical services because of
their moral or religious beliefs. Current Wisconsin law protects healthcare providers from being forced to participate
in abortion or sterilization procedures. The bill would have expanded the protections to pharmacists, who currently
are not covered by state law. Wisconsin Gov. Jim Doyle (D) vetoed the bill on Octoer 14, 2005 and a veto-override
attempt failed on June 5, 2006. (sourced from Kaiser Daily Reproductive Health Reports, June 16, 2005 and
http://www.legis.state.wi.us/2005/data/AB207hst.html)
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The Christian Legal Society’s Center for Law & Religious Freedom, the Alliance Defense Fund, Americans
United for Life, and the Chicago law firm Mauck and Baker represented David Scimio. The Alliance Defense Fund
generously funded CLS’s work on this case.
On May 26, 2005, the American Center for Law & Justice (ACLJ) filed an amended lawsuit in the Circuit
Court of the Seventh Judicial Circuit in Springfield, Illinois adding the names of four pharmacists to the two
plaintiffs represented in the April filing. The ACLJ already represented Peggy Pace, who works in Glen Carbon,
and John Menges, who works in Collinsville. The ACLJ now also represents Gaylord Richard Quayle of Belleville,
Amanda Varner of Carbondale, Jim Lynch who works in southern Illinois, and Michael Melvin who works in
Carbondale. The lawsuit contends all six pharmacists are opposed to dispensing the morning-after pill and/or “Plan
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producing medications. The lawsuit contends that the Governor’s emergency amendment is unenforceable because
it violates the Illinois Health Care Right of Conscience Act which makes it unlawful for any public official to
discriminate or punish any person who refuses to “participate in any way in any particular form of health care
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